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"The briefs shall be prin ted in type not less in size than 
small pica, and shall be nine inches in length and six inches 
in width, so as to conform in dimensions to the printed 
records along with which they are to be bound, in accord· 
ance with Act of Assembly, approved March 1, 1903; and 
the clerks of this court are directed not to receive or file a 
brief not conforming in all respects to the aforementioned 
requirements.'' 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
M. B "WATTS, Clerk. 
IN THE 
· Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1763 
JOSEPIDNE D. ·CASILEAR, Appellant, 
versus 
RAPHAEL A. CASILEAR, Appellee. 
PETITION OF JOSEPIDNE D. OASILEAR FOR AN 
APPEAL. 
T~ the Honorable Okief Justice and Associate Justices of the 
Supreme Oourt of Appeals of Virginia: · 
Your petitioner, Josephine D. Casilear, who was plaintiff 
in the Circuit Court of Fairfax County, Virginia, the court 
below, respectfully represents that she is aggrieved by a ;final 
decree entered in the above~entitled cause by the said Cir-
cuit ·Oourt of Fairfax ·County, Virginia, October 30th, 1935 
(R., p. 16), which decree dismissed the petition filed b7 your 
petitioner, July 18th, 1934 (R., pp. 1 and 5), wherein she 
prayed relief by virtue of a decree entered by the said Cir-
cuit Court, November 19th, 1917 (R., p. 6), which awarded 
to your petitioner a divorce a mensa et thoro and alimony 
of $25 a month. Your petitioner presents herewith a certi-
fied copy of the record in the above cause. 
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HISTORY OF THE CASE. 
The petitioner, hereinafter referred to as the plaintiff, 
the position she occupied in the Court l;>elow, sometime prior 
~o November 19th, 1917, filed her bill for divorce in the Cir-
cuit Court of Fairfax County, Virginia, · against her hus-
band, Raphael A. Casilear, the defendant herein, who will 
hereafter be referred to as such. To this bill the defendant 
answered. Testimony and evidence 'were taken and pro-
duced, and argum.ent made by counsel for both; on November 
19th, 1917, the Circuit Court of Fairfax County, Virginia, 
among other things, awarded the plaintiff a divorce a mensa 
et thoro and alimony at the rate of $25 a month. The case was 
placed upon the Stet Docket, and in the language of the de-
cree ''for such other and f~trther action as may be had or 
taken hereafter". No further proceeding·s were had in the 
case. The divorce a 'mensa et tho1·o was never merged into a 
divorce a vinculo. The parties have continued to live in a 
state of separation. Then on or about March 9th, 1918, the 
plaintiff and defendant entered into and made a contract 
whereby the plaintiff purported to take and accept a certain 
piece of real estate located in the City of Washington, Dis-
trict of Columbia, in lieu of any interest she had in the de-
fendant's estate, and in satisfaction of alimony awarded her 
by the decree of November 19th, 1917. The real estate which 
she received, by and under the terms of this agreement or 
contract, was a house a;nd lot, which had an alleged value of 
$5,000, but which was conveyed subject to a deed of trust for 
$2,500 to secure a note made by the defendant some time 
prior to cover some of his personal obligations. The plaintiff, 
therefore, took and received only the equity in this prop-
erty. Pursuant to this agreement the defendant executed 
and delivered to the plaintiff his deed for the property. There-
after the plaintiff received an income of approximately $20 
a month from the property until about 1934, when she being 
in a position where it was difficult for her to pay interest on 
the trust of $2,500 against the property, the principal debt was 
demanded and she was threatened with foreclosure. This 
condition resulted in her filing her petition as aforesaid in 
the Circuit Court for relief, which was dismissed by the Court 
under a decree entered October 30th, 1935. Therefore, this 
petition for ail appeal. 
STA.TE~iENT OF THE FACTS .. 
On July 18th, 1934, the plaintiff filed a petition in the 
Clerk's Office of Fairfax County, Virginia, alleging that at 
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the November Term (1917) of Court in the above-entitled 
cause a decree was entered granting her a divorce a' mensa et 
thoro from the defendant, and awarding alimony in the sum 
of $25 a month, payable on the .first day of each and every 
~onth, to be paid by the defendant; and that by the said de-
cree the cause was placed upon the .Stet Docket of this Court 
for such other and further action as may thereafter be had 
or taken (R., pp. 1 and 2); that the defendant had resisted 
compliance with the decree and that she was required to ob-
tain a rule from the Circuit Court of Fairfax County, Vir-
ginia, against the defendant to show cause why he should not 
comply with the decree (R., p. 2). (These rules were issued 
between the dates of the decree a mensa et thoro November 
19th, 1917, and the contract between them dated March 9th, 
1918, wherein an attempted property settlement was made.) 
That prior to the entry of the decree at the November, 
1917, Term of Court, awarding her alimony at the rate of 
$25 a month, the defendant pleaded only a small and meager 
inc~me, which she believed influenced the court in granting 
to her only $25 a month (R., p. 2); and plaintiff further al-
leged that since the entry of the decree granting her~ divorce 
a mensa et thoro, the defendant· has com.e into a large estate, 
ancl is in fact reputed to be a wealthy man (R., p. 3); an'd 
that she had now reached an age where employment is quite 
impossible; that she now is in dire need of funds (R., pp. 2 
and 3). She prayed that this cause be removed from the 
Stet Docket and placed upon the active docket of the Cir-
cuit Court of Fairfax County, and that a rule issue, directed 
to the defendant, requiring him to answer and show cause 
why he should not pay alimony in keeping with the extent 
of his ability and what she should receive and be entitled to 
under the circumstances of the case, and for such. other and 
further relief (R., pp. 3, 4). 
To this petition, the defend~nt appeared and filed his an-
swer (R., p. 8), in which he denied certain allegations, and 
therein set up a certain contract, which he claimed released 
him of all responsibility as the husband of the plaintiff and 
·under the decree aforesaid (R., pp. 9 and 10). This contract 
was to the effect that since the entry of the decree entered 
at the November Term, 1917, awarding the plaintiff a divorce 
a mensa et thoro and alimony of $25 a month, the defendant 
had deeded the plaintiff certain property in lieu of alimony 
and her dower rights, and he was not therefore bound to pay 
any alimony under the aforesaid decree and that the Court 
had no further jurisdiction in the premises (R., p. 10 and 11). 
To this answer :filed by the defendant to the plaintiff's pe-
tition, the plaintiff :filed a motion to strike that portion of 
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his answer which set up said contract as a defense to her pe-
tition (R., pp. 13 and 14); and further alleged that the amount 
that she has received in the form of income from said prop~ 
erty conveyed to her by defendant since the entry of the de-
cree a me111sa et thoro at the November, 1917, Term, has be.en 
wholly inadequate to furnish . even a meager sustenance for 
herself, and during all that time she had to seek financial as-
sistance from relatives and friends, and that the contract 
aforesaid was executed under conditions following ill treat-
ment, was unjust and unfair, in fact was executed at a time 
she was in destitute circumstances and ill of body, and while 
under a painful mental strain as a result of defendant's treat-
ment of her before and after the entry of the decree a mensa 
et thoro at the November Term of Court of 1917, and before 
the execution of said contract. 
The Court refused to strike out the answer of the defend-
ant aforesaid and on October 30th, 1935, entered a deere~ 
dismissing the plaintiff's petition (R., p. 16). It is from this 
decree denying the plaintiff relief and dismissing her petition 
that this appeal is prosecuted. 
The petition of the plaintiff was dismissed without any tes-
timony being taken or evidence produced to support the al-
legations of it; nor was plaintiff given an opportunity to 
show the conditions under which she executed the contract 
which the defendant relied upon as a complete bar to his con-
tinuing duty to support his wife. 
ASSIGNMENTS OF ERROR. 
Your petitioner assigns as error the following: 
( 1) The action of the trial court in refusing to strike out 
that portion of the defendant's answer which he set up as 
a complete defense or bar, the contract entered into by and 
between the plaintiff and defendant, dated March 9th, 1918. 
(2) The action of the trial court in summarily dismissing 
the plaintiff's petition and proceedings without an oppor-
tunity to take testimony and produce evidence in support of 
her allegations contained in said petition filed in the Clerk's 
Office, July 18th, 1934; and to show the conditions under which 
she executed the contract of ~{arch 9th, 1918, as being unfair 
and unjust, and executed under conditions of ill treatment 
and duress. 
(3) The action of the trial court in entering the decree of 
October 30th, 1935, over the exception of the plaintiff wherein 
her petition for relief was dismissed and judgment rendered 
against her for costs expended by the defendant. 
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LAW AND ARGU:NIENT OF THE CASE. 
This appeal turns upon the following prime question of 
law as shown by the pleadings: 
Does a contract between h'ltsba;nd and U'ife entered into. sub-
sequent to the entry of a decree a mensa et thoro which decree 
did not perpetuate the separation of said husband and wife 
and did not settle the property rights of the parties, by which 
the parties agree t~rpon a settlement of alimony theretofore 
decreed and their property rights, oust the Court of jurisdic-
tion at a later date 'ltpon the petition. of the wife for relief 
in the matter of alimony or other relief of having the fain~ess 
of such contract inquired into? 
The trial court answered in the affirmative when it dis-
missed the plaintiff's petition. We think this was error. 
GENERAL RULE OF CONST:aUCTION. 
''The continuing jurisdiction of the court to modify or 
change its decree a\varding alimony in cases of divorce a 
n~ensa et thoro is based upon the sound reasoning upon which 
continuing jurisdiction to change or modify its decree with 
reference to the maintenance of the infant children of. the 
parties is based, the continuation of the relationship out of 
which the duty to support and maintain arises.'' 
Gloth v. Gloth, 153 S. E. 886, 154 Va. 511. 
''In the case of a divorce a vinculo the marriage bond is 
completely severed, and th€re is no continuance of the mari-
tal status .. But when a divorce a 'me-nsa et thoro is decreed 
there is no severance of the marriage bond. The· marital 
status is not affected thereby; and the parties remain hus-
band and wife, thoug·h authorized to live in separation. Un-
der the Virginia statute relating to divorce a mensa et thoro, 
as at common law, the door of reconciliation is held open in 
the ·hope that the parties may, without a severance of the 
marriage bond ever having taken place, become reconciled · 
to each other and resume their normal marital relations.'' 
Gloth v. Gloth, 153 S. E. 886, 154 Va. 511. 
"During the continuatiO'n of the marital relation there is 
the continuing duty on the part of. the husband to provide 
his wife· with a reasonably sufficient support considering his 
6 Supreme Court of Appeals of Virginia. 
circumstances and her need_s. What is a proper performance 
of this duty will vary from time to time according to his 
circumstances and her needs.'' 
Gloth v. Gloth, 153 S. E. 887, 154 Va. 32. 
"At common la'v a decree a 'mensa et thoro had no effect 
on the property rights of the parties; as there was no dis-
solution of the bond of matrimony and they still remain hus-
band and wife; and the same is true in Virginia in absence 
of perpetual separation, then it operates like a divorce a vin-
c·ztlo in respect to after-acquired property.'' · 
Gum v. Gu1n, 94 S. E. 177, 122 V a. 32. 
It will be readily noted by the Court that the case at bar 
presents simply a question of law and that is: the Court has 
on the pleadings determined the case and has refused to al-
low the plaintiff to put on testimony and produce evidence 
to show that the contract of March 9th, 1918, relied upon by 
the defendant, was executed under conditions of duress, un-
due influence and fraud, assun~ing that the burden was on her 
to establish these ele1nents. It might be reasonably argued 
that the court has treated the entire pleadings as upon de-
murrer, and if so, we submit it has committed reversible error. 
The trial court took the position that the alimony awarded 
the plaintiff by decree a 1nensa et thoro, November 19th, 
1917, was res adjudicata; and moreover, that the contract 
aforesaid settled all the rig·hts in the 'vay of property and 
alimony between the plaintiff and defendant, notwithstanding 
that the plaintiff in her motion to strike and replication to 
the answer of the defendant, charged that the contract was 
executed under conditions of ill treatment, was unjust and 
unfair in its terms. Under the ruling laid down in the Gloth 
case, su.pra, and the Gum case, s'ltpra, the trial court had juris-
diction over the parties and the question of alimony where 
the decree was one a mensa et thoro, if no order of perpetual 
separation was stated in the decree 'vhich granted the di-
vorce. In the case at bar there was nothing said about the 
plaintiff and the defendant living in perpetual separation; 
the decree granted to the plaintiff a divorce a mensa et thoro 
and alimony of $25 a month and placed the case upon the 
Stet Docket (R., p. 6). Therefore, the case at bar is clearly 
within the ruling of the Gloth case, supr(Jt, and the Gum case, 
sttpra. 
With this proposition of law 'veil established, there remains 
only one other question of law to be disposed of by the court 
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where a post-nuptial contract is set up in an answer, as in 
the case at bar, to relieve tl1e defendant husband of the duty 
to provide for his wife under a decree a 1nensa et thoro, and 
that is the legal effect and rights of the wife thereunder. 
· The plaintiff assigned as error the action of the trial court 
. in refusing to strike out that portion of the defendant's an-
swer setting up the contract entered into by and between the 
plaintiff and defendant, dated March 9th, 1918; and in dis-
missing the plaintiff's petition without being given an oppor-
tunity to take testimony and produce evidence in support of 
her allegations contained in her pleadings filed in this cause 
beginning July 18th, 1934, and to show the conditions under 
which she executed the contract of ~larch 9th, 1918, as being 
unfair and unjust. 
POSTNUPTIAL CONTRACTS., 
'~Even bona fide antenuptial and postnuptial contracts, 
valid in all the- other respects cannot bind the action of the 
Court on the subject of alimony. The .Court will usually 
adopt such contract provisions, if just and reasonable; other-
wise it will not do so.'' 
C1.tm1ning v. Cn·mn~ing, 102 S. E. 572, 127 Va. 16. 
Gloth v. Gloth, 153 S. E. 879, 154 Va. 511. 
Under the ruling of the Cumming case, s~tpra, and the Glotl1 
case, .supra, the trial court could adopt the contract set up 
by the defendant in the case at bar if it found the provisions 
therein to be just and reasonable; otherwise it should not do 
so. The question whether or not .this contract was just, fair 
and reasonable, depended upon the testimony and evidence, 
the burden of which was on the defendant. This is true if 
the contract was valid in every other respect. 
CONTRACTS BETWEEN HUSBAND AND WIFE. 
The next proposition we are confronted with is the status 
of contracts in general made between husband and wife. The 
attention of the court is called to the fact that the plaintiff 
in the case at bar in her replication to the answer of the de-
fendant, wherein he set up the postnuptial contract as a 
complete bar to a continuing duty on his part to support the 
plaintiff, charged and alleged that the contract was executed 
under conditions of ill treatment, and while she was in a pain-
ful mental state, brought on by the acts of the defendant both 
before and after the entry of the divorce a mensa et thoro. 
If these facts are supported by testimony and evidence, as-
suming the burden to be on the plaintiff to establish them, 
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then, of course, the contract is void, it having been procured 
under conditions a1nounting to duress and undue influence. 
GENERAL RULE OF CONSTRUCTION. 
''A married woman may deal with her husband as with 
stranger, but the husbcvnd: on account of his presumed su-
perior, dominant influence, to bind his wife, must clearly es-
tablish the contract, and show that it is fair to her and free 
from over-reaching." 
Leimgrubber v. Lei1ngntbber, 172 Ind. 370, 378, 86 N. E. 
73, 88 N. E. 593. 
''Although under statute a married woman may contract 
as though single, and may therefore contract with her hus-
band, contracts made between httsband and wife will never-
theless be closely scrutinized and set aside for fraud and con-
cealment.'' 
Koopmen v. Mansolf, 511\font. 48, 149, p. 491. 
"Where the relationship of husband and wife exists, and 
the dominant p3;rty has secured an advantage or benefit to 
himself over the servient party, the court will scrutinize 
closely a;ny ·instrwntent that is questioned, and will look to 
the party deriving the advantage for clea-r evidence showjng 
that the tra;nsaction ·was fUlly understood by the servtent 
partJJ, and that there u.-'as fai'l·ness betu)een them, that no de-
ception, fraud, or coercion ~vas p1·acticed, and that the tra;ns-
action was fair, opert and ~Joluntary." 
Stokes v. Stokes, 196 N. Y. S. 184. 
''A husband in his dealings with his wife must act in good 
faith, and to avoid the presumption of undue influence ema-
nating from the procurement of any advantage over her must 
make a full and fair disclosure to her of all that she should 
know for her benefit and protection concerning the nature 
and effect of the transaction, or must deal with her at arm's 
length, as he would a stranger, advising her as to her rights 
in the premises. '' 
In Re C oner (Cal.), 204, p. 583. 
Jackson v. Beard, 162 N. C. 105, 78 S. E. 6. 
In conclusion we submit that under the foregoing rules of 
decision that the plaintiff at least should have been given 
an opportunity to show the conditions under which she exe-
cuted the contract of ~larch 9th, 1918. This is certainly so, 
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assuming the burden was on her to establish the fact that 
the terms of the contract were unfair and unjust, and was 
procured from her by the defendant while she was in a pain-
ful mental condition and through acts of ill treatment to 
her. However, it is a well-established principle of law that 
it is the duty of the husband to show that a contract made 
with his wife, if later questioned by her, is fair, just a,nd equi-
table. In any event, the trial court erred in not hearing evi- . 
dence and testimony respecting the conditions and circum-
stances surrounding the execution of the contract of March 
9th, 1918, regardless on whom the burden . fell to e,stablish 
that the contract was or was not executed under conditions 
and circumstances which were fair, just and equitable to the 
plaintiff. 
For the foregoing reasons the plaintiff respectfully prays 
that she may be granted an appeal from the judgment of the 
Circuit Court of Fairfax -County, ·virginia, aforesaid; that 
the same may be reviewed and reversed and remanded to the 
trial court for further action. 
Your petftioner adopts this petition as her brief and avers 
that on January 17th, 1936, at 3:00 P. M., served ·on William 
C. Gloth, Esq., counsel for the appellee, a copy of this peti-
tion. Your petitioner requests that she may be permitted 
through counsel to supplement this written petition by an oral 
statement of the reasons for reversing the judgment com-
plained of. 
JOSEPHINE D. CA.SILEAR, 
· By Counsel. 
C. R. AHALT, 
EMERY N. HOSMER, 
·JOHN LOCKE GREEN, 
Counsel for Petitioner. 
The undersigned attorneys at "law, practicing in the Su-
preme Court of Appeals of Virginia, certify that in their 
opinion there is error in the prder of the Circuit Court of 
Fairfax County, Virginia, complained of in· the foregoing 
petition, for which the same should be reviewed. 
C. R. AHALT, 
El\1:ERY N. HOSMER, 
JOHN LOCiffi GREEN. 
Rec 'd January 18, 1936. 
M. B. WATTS, Clerk. 
1\Iarch 18,1936. Appeal awarded by the Court. Bond $300. 
M. B. W. 
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RECORD 
VIRGINIA: I ,. 
In the Circuit Court of E"'airfax County. 
Pleas before the Honorable Walter T. McCarthy, Judge 
of said Court, at a Circuit Court held for said County, at 
the Courthouse thereof, on Wednesday, the 30th day of Oc-
tober, 1935. 
Josephine Drury Casilear, Complainant, 
v. 
Raphael A. Casilear, Defendant. 
In Chancery. 
The following are true copies of portions of the record in 
the above-entitled cause, made pursuant to written stipula-
tion and agreement and direction of counsel, and filed with 
the Clerk of said Court, pursuant to the provisions of Sec-
tion 6342 of the Code of Virginia : 
In the Circuit Court of Fairfax County, Virginia. 
Josephine Drury Casilear, Complainant, 
v. 
Haphael A. Casilear, Defendant. 
In Chancery. 
PETITION. 
To the Honorable Walter T. McCarthy, Judge of said Court: 
Your complainant in the above-entitled cause respectfully 
shows to the Oourt: 
1. That heretofore, at the November, 1917, Term of this 
Court, in the above-entitled cause, a decree was entered grant-
ing· to your complainant a divorce a menBa et thoro from the 
defendant, and awarding alimony in the sum of $25.00 per 
month, payable on the first day of each and every 
page 2 } month, to be paid by the defendant, and by said de-
cree the said cause was placed upon the Stet Dock-
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et of this ·Court for such other and further action as may 
thereafter be had or taken. 
2. Your complainant further shows to the Court, as is re-
flected by the papers formerly read and filed in this 'cause, 
that the defendant resisted compliance with said decree, 
namely, in that your Petitioner was required to obtain from 
this Court rules upon the defendant to show cause why he 
should not be held in contempt of this Court, and at a later 
time in order to enforce an agreement of said defendant, was 
required to obtain a rule upon the defendant to show cause 
why he should not be required to turn over certain personal 
property belonging to the defendant. 
3. Your complainant further shows to the Court that at 
the time of the entry of the decree, namely, at the November, 
1917, T~rm of this Court, awarding to her alimony at the 
rate of $25.00 monthly, the defendant had pleaded only a 
meager income, which your complainant believes influenced 
the Court in the award of such a small allowance to your com-
plainant, which was then inadequate, to provide a reasonable 
sustenance for your complainant. 
4. That the amount which your complainant has realized 
from that given her by the defendant since the entry of the 
decree of November, 1917, aforesaid, has been wholly inade-
quate to furnish even a meager sustenance for your com-
plainant, and during all this period of time she has been 
forced to the humiliation and embarrassment of seeking finan-
cial aid from her relatives and friends; complainant having 
, reached an age where employment is quite impossible, and 
· she has been and now is, in dire need of funds to 
page 3 ~ provide even the ordinary comforts of life. 
5. Your complainant is informed and believes and 
therefore states that the defendant Raphael A. Casilear l1as 
in recent years come into possession of it, by way of inherit-
ance or gift, large sums of money and is now looked upon 
and regarded by tho~o who kno'v him, as being comfortably 
wealthy, and has increased his real estate holdings, and is 
so situated financially as to be able to pay to your complain-
ant a sum which would be adequate to provide her the neces-
sities and comforts of life, which your complainant is no'v 
being denied. That your complainant, thru counsel, since 
learning .of the defendant's hnproved financial condition, has 
importuned him on more than one occasion to discuss com-
plainant's situation and need ,vith a view of making better 
provision for her maintenance and support, but defendant 
has abruptly and positively declined to even discuss the mat-
ter, and when defendant was informed that his failure to at 
least discuss making more adequate provision for your com-
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pla:inant would possibly result in reviving the proceedings in 
this cause, defendant has boldly invited the matter to be taken 
into Court and that he be not annoyed by any further nego-
tiations looking to an amicable settlement. 
The Premises Considered, Your Complainant Prays, That 
this cause be removed from the Stet Docket and placed upon 
the active docket of this Court; that a rule issue out of this 
Court directed to the defendant, requiring him to appear 
herein on a day certain and show cause, if any he has, why 
the decree heretofore entered in this cause requiring him to 
pay alimony to your complainant should not be reconsid-
ered by this Court, and defendant be required to pay to your 
complainant alimony in keeping with and to the ex-
page 4 ~ tent of the defendant's ability and your complain-
ant's need; that the defendant be required to make 
answer to this petition, but not under oath, answer under 
oath being hereby expressly 'vaived, and that said defendant 
in such answer be required to disclose to the Court his in-
come and his faculty and ability to pay alimony to your com-
plainant; that all proper references be had, testimony taken 
on the ability and faculty of the defendant to pay alimony 
to your complainant, and that the defendant be required to 
pay to your complainant regular and stipulated sums for 
her maintenance and support, and that she have such other 
and further relief as to the Court may seem meet and proper. 
And your petitioner will ever pray. 
JOSEPIIINE DRURY CASILEAR. 
District of Columbia, ss : 
This day personally appeared before the ,undersigned 
Notary Public in and for the District, of Columbia, Josephine 
Drury Casilear, whose name is subscribed to the foregoing 
petition, and made oath before me that she had read the fore-
going petition by her subscribed and verily believes the same 
to be true. 
Given under my hand and seal this 9th day of July, A. D.· 
1934. 
My commission expires November 27, 1935. 
(N. P. Seal) 
EVELYN A. ALBER, 
Notary Public, D. C. 
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The said petition is endorsed on the back thereof as fol-
lows: 
Executed this 17 day of July, 1934, by serving a true copy 
of the within Petition on Raphael A. Casilear in person, in 
Fairfax County, Virginia. 
page 5 ~ Given under my hand this 17 day of July, 1934. 
Filing Approved. 
7/16/34. 
E. P. KffiBY, 
Sheriff, Fairfax Co., Va. 
W. T. M., Judge. 
-Filed in the Clerk's Office of the Circuit Court of the County 
of Fairfax, Virginia, July 18, 1934. 
Teste: 
JOHN M. WHALEN, 
Deputy Clerk. 
page 6 ~ In the Circuit Court of Fairfax County, Virginia. 
November 19, 1917. 
Josephine D. Casilear, Complainant, 
v. 
Raphael A. Casilear, Defendant. 
DECREE. 
This case is now heard by and between the complainant 
and defendant, and after being duly argued by counsel, it 
is adjudged, ordered and decreed that the complainant be 
and she is hereby awarded a divorce a mensa et thoro from 
the defendant, and she is awarded alimony in the sum of 
$25 per month, the same to become due and payable on the 
first day of each and every month hereafter as well her conn.,. 
sel be awarded counsel fees in the sum of $200.00, which said 
sum shall be paid within sixty days of the signing of this 
decree, as well that all the costs of this suit, including the 
depositions taken by the Commissioner in Chancery shall be 
paid by the defendant within sixty days of the signing of 
this decree, and the clerk of the Circuit Court of Fairfax 
County, Virginia, is hereby directed to enter on the J udg-
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ment Lien Docket of his said Court this decree, which shall 
be a lien on the land and premises. of the defendant located 
in the County of Fairfax, as follows : 
1. For the payment of alimony in the sum of $25 per month; 
2. For the payment of all costs, including the cost of all 
depositions in this case; 
· 3. For the payment of balance counsel fees in the sum of 
$200.00. 
And this cause is no'v placed upon the Ste.t Docket of this 
Court for such other and further action as may be had or 
taken hereafter. · 
This decree is indorsed by counsel its set up in 
page 7 ~ stipuJation as being part of the record on appeal. 
(Signed) C. R. AHALT, 
('Signed) JOHN LOCI{E GREEN, 
(Signed) WILLIAM C. GLOTH. 
page 8 ~In the Circuit Court of Fairfax County, Virginia. 
J oseph~ne Drury Casilear, Complainant, 
v. 
Raphael A. Casilear, Defendant. 
ANSWER. 
The answer of Raphael A. Casilear to a petition filed 
against him in the Circuit Court of Fairfax County, Virginia, 
for answer thereto or to so much thereof as he is advised 
it is material be should answer, ans,vers and says as follows: 
This defendant admits paragraph 1 of the said petition. 
This defendant neither admits nor denies paragraph 2 of. 
the said petition of complainant but calls for strict proof 
tbereof. 
This defendant alleges and charges that paragraph 3 of 
the said petition is immaterial and is without force and ef-
fect because the decree of the Court speaks for itself, and 
any matter that influenced or indu~ed the Court is immaterial 
. after the Court has spoken as was done in this case, being a 
proper decree of the Court. · 
This defendant kno,vs nothing about the allegations jn 
paragraph 4 of the said .petition and states they are imma:-
terial and inconsequential so far as this matter is .con~·~rned .. 
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This defendant further alleges that paragraph 5 and con-
tents thereof are immaterial and that the said allegations 
contain mere hearsay and hav:e no probative value so far as 
this cause is concerned. 
For further answer to the said petition of the complain-
ant, this defendant alleges that subsequent to that 
page 9 ~ time that a ~mensa thoro decree was entered in the · 
Circuit Court of Fairfax County, Virginia, said de-
cre-e having been entered at the November, 1917, term of 
Court, the defendant Raphael A. Casilear entered into an 
agreement with the said Josephine Drury Casilear, the com-
plainant in the said suit, which agreement is in the following 
words and figures, to-wit: 
"THIS AGREEMENT, made in duplicate, this 9th day 
of March, 1918, by and between Raphael A. Casilear, party 
of the first part, and Josephine D. Casilear, party of the sec-
ond part: 
''WITNESSETH, that whereas, by a decree of the Circuit 
Court of Fairfax County, Virginia, the party of the second 
part was g-ranted a divorce from bed and board from the 
party of the first part, aild the party of the first part was 
required by said decree to pay to the said party of the sec-
ond part alimony in monthly payments ; and 
''WHEREAS, the parties hereto have agreed and do hereby 
agree to settle their property rights in lieu of alimony as 
follows: 
"FIRST. The party of the first part simultaneously here-
with grants unto the said party of the second part Lot num-
bered 103 in square 134 of Charles Earley's Subdivision of 
Lots as per plat recorded.in Liber 15, folio 180 of the Sur-
veyor's office of the District of Columbia ; subject to a deed 
of trust for the sum of $2,500.00. 
''SECONDLY. The said party of the second part hereby 
waives all right to further alimony or support of any kind, 
and hereby releases, quit-claims and conveys unto the said 
party of the first part, real, personal, or mixed, whether now 
owned or which my be hereafter acquired by him, 
page 10 ~ including her contingent right of dower in any real 
estate wherever situated. 
"WITNESS the following signatures and seals. 
(Signed) RAPHAEL A. CASILEAR. 
(Signed) JOSEPHINE p. CASILEAR. 
16 Supreme Court of Appeals of Virginia. 
State of Virginia, 
County of Alexandria, to-wit: 
''I, Charles T. Jesse, a notary public for the county afore-
said in the state of Virginia, whose commission expires on 
the 4th day of April, 1920, do certify that Raphael A. Casilear 
and Josephine D. Casilear, whose names are signed to the 
agreement hereto attached bearing date on the ·9th day of 
March, 1918, have acknowledged the same before me in my 
county aforesaid. 
''Given under my hand this 9th day of March, 1918. 
(Signed) CHARLES T. JESSE, 
Notary Public.'' 
This defendant alleges that this agreement was drawn by 
counsel for the petitioner and was signed by the petitioner 
and the defendant and that both the petitioner and this de-
fendant fully understood the contents of the said agreement, 
it being distinctly understood and agreed that the settlement 
provided for in the said agreement was to be in full payment 
of all alimony, past and future, and also all ~mpport of any 
kind whatsoever, past and future, and that both of the par~ 
ties to the said agreement fully understood what was con-
tained in the ag·reement, and what was meant by the agree-
ment and that the same was drawn at the request of the peti-
tioner, who 'was fully cognizant of all of the provisions of the 
said agreement and which said agreement is recorded among 
the land records of Fairfax County, Va. 
page 11 ~ This defendant alleges and charges that he has 
fully complied with all of the terms under the said 
contract or agreement directed herein and that, therefore, he 
is legally exonerated and excused from paying any money 
to the said petitioner and that by the signing of the said 
agreement and by the complying with the terms of the said · 
agreement he is released from any payments alleged to have 
been due in the past or any payments in the future either 
for alimony or support. 
Now having fully answered, the defendant prays to be hence 
dismissed with his reasonable cost in this behalf expended. 
WILLIAM C. GLOTH, 
p. q. 
The said answer is endorsed on the back thereof as fol-
lows: 
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Filed in the Clerk's Office o£" the Circuit Court of the 
County of Fairfax, Virginia, this 15th day of August, 1934. 
Teste: 
JOHN M. WHALEN, 
Deputy Clerk. 
page 12 ~ In the Circuit Court of Fairfax County, Virginia. 
Josephine D. Casilear, Complainant, 
v. 
R.aphael A. Casilear, Defendant. 
In Chancery. 
Comes now Josephine D. Casilear and shows to the Court 
that the paper-writing, set up by the Defendant in his an-
swer to complainant's petition filed herein seeking to have 
d'efendant pay her alimony in keeping with his ability and 
complainant's needs and requirements, executed by complain-
ant whereby it purports to release and discharge the de-
fendant from his duty to comply with the decree of this court 
awarding her alimony, and purporting to release her' in-
choate right of dower in the property of the defendant, was 
executed under conditions following ill treatment of com-
plainant by defendant and was inadvisedly and improvidently 
entered into, was not in compliance with the decree of this 
court and defendant's legal obligation to maintain and sup-
port complainant in keeping with his ability and complain-
ant's needs and requirements, was inadequate and uufair and 
not just, and was a deliberate attempt on the part of defend-
ant to avoid his obligation under the law and the terms of 
said decree of this Court, and to profit financially at the ex-
pense of your complainant, who was at that time in destitute 
circumstances and ill of body, and under painful mental strain 
as a result of defendant's treatment of her. 
And your complainant further shows to the Court that the 
property so conveyed to her was at that time encumbered by 
a first trust to secure one of defendant's personal obligations 
. in the amount of $2,500.00, on which complainant 
page 13 ~ all these years has paid interest in an attempt to 
. save to hers-elf some meager income therefrom, and 
a few weeks before complainant filed herein her petition 
seeking to require defendant to adequately provide for her, 
the holder of said note demanded payment of said $2,500.00 
and complainant being unable to meet such demand, said 
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property was advertised at foreclosure sale under the terms 
of the trust securing said debt, and only after friends inter-
ceded for her was the aforesaid sale withdrawn until com-
plainant would have an opportunity to determine what she 
could do; that defendant was opportuned to pay his obligation, 
following the aforesaid .demand for payment by the holder, 
but declined to pay· any part thereof but stated to counsel 
for complainant that if the .Property were so sold that he 
could and would protect himself by bidding the property in 
if necessary; that such a sale under said trust would wipe 
out any and all possible equity of complainant and thus de-
prive her of the meager income she has been receiving there-
from; that during the period complainant has been in posses-
sion of said property conveyed to her by defendant, she has 
realized less than the net sum equal to $20.00 monthly; that 
to permit the defendant to rely upon such a discharge as is 
claimed thereby would leave him in a position in which he 
placed himself at the time of the execution of said agreement 
. · purporting to discharge him, where he could, as he has done, 
default in the payment of his own obligation and by virtue 
thereof destroy that which he claimed as a consideration for 
such release and discharge, and then at a sale thereof under 
foreclosure repossess himself of the property, and thus by 
his own cunning defraud complainant out of that 'vhich the 
law provides she should have, namely, maintenance 
page 14 ~ at the hands of the defendant in keeping with his 
ability; that the holder of said $2,500.00 note has 
again, since the filing by complainant of her petition herein, 
renewed his demand and is now threatening foreclosure. 
Complainant further shows to the Court that she is ready 
and willing, and here tenders to reconvey to defendant the 
property which' he conveyed to her, namely, Lot 103 in Square 
134, of Charles Early's Subdivision of Lots as per plat re-
corded in Liber 15, Folio 180 of the Survevor 's Office of the 
District of Columbia. ~ · 
· That your complainant is advised that as a matter of law 
the burden is upon the defendant to show that' the considera-
tion for the execution by complainant purporting to release 
and discharge defendant of his obligation to pay alimony 
and releasing any and all rights which she might have in real 
estate then belonging to him, or thereafter acquired, was ade-
quate, fair and just, and charges that the actions of defendant 
herein alleged have been and are a concerted scheme on his 
part to defraud complainant out of that to which she was 
entitled under law and in all equity and conscience. 
WHEREFORE, complainant moved the Court to strik~.that 
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part of said defendant's answer which sets up by way of de-
fence the aforesaid paper-writing dated March 9, 1918, and 
that he be required to adequately maintain and support com-
plainant in keeping with his ability and complainant's needs 
and requirements, in accordance with the prayers of her pe-
tition herein filed. 
And your complainant will ever pray, etc. 
JOSEPHINE D. CASILEAR, 
By Counsel. 
page 15 ~ Said motion to strike a portion of the answer is 
endorsed on the back thereof in the handwriting 
of the Judge as follows : 
''Presented 
1/2/35 
W. T. M." 
page 16 ~ In the Circuit Court of Fairfax County, Virginia. 
October 30, 1935. 
Josephine D. Casilear, Complainant, 
v. 




This cause came on this day to be heard upon the papers 
formerly read including the petition or bill of complaint of 
the complainant, the answer of the defendant and the replica-
tion and motion to strike out filed in behalf of the complain-
ant and argument of counsel. 
Upon consideration whereof, the Court being of the opinion 
that the complainant is not entitled to the relief asked for 
and sought in said petition or bill of complaint, and the Court 
being of further opinion that the petitioner is not entitled 
to any relief of any kind whatever, IT IS THEREFORE 
ADJUDGED, ORDERED AND DECREED that the peti-
tion or bill of complaint filed herein be, and the same is hereby 
dis.missed; and it is further adjudged, ordered and decreed 
that the· defendant recover of and from the complainant his 
costs in this behalf expended; and the complainant relying 
upon the pleading in the bill of complaint or petition as being 
sufficient and therefore duly excepts to the ruling of the 
Court i~ dismissing said petition or bill of complaint. 
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page 17 ~ In the Circuit Co~rt of Fairfax County, Virginia. 
Josephine D. Casilear, Complainant, 
v. 
Raphael A. Casilear, Defendant. 
NOTICE OF TRANSCRIPT OF THE RECORD. 
To Raphael A. Casilear: 
Please take notice that on the 30th day of October, 1935, 
Josephine D. Casilear, by counsel, will apply to the Circuit 
Court of Fairfax County, Virginia, in the Clerk's Office in 
. ·said County, for a transcript of the record, including th~ 
. following papers in the foregoing chancery cause briefly de-
scribed as Josephine D. Casilear v. Raphael Casilear for the 
purpose of presenting the same to the Supreme Court of 
Appeals of Virginia, along with a petition for an appeal from 
the decree of the said Circuit Cqurt of Fairfax County, Vir-
ginia, rendered in the said cause on the 30th day of October, 
1935: . 
1. The Petition of Complainant with all exhibits, said Pe-
tition being filed in the said Clerk's Office on the 18th day· 
of July, 1934. 
2. The · decree entered by the Circuit Court of Fairfax 
County, Virginia, at its November Term, 1917', a copy of said 
decree being filed with the papers in this cause in the Clerk's 
Office and being an exhibit of the complainant in her peti-
tion aforesaid. . 
page 18 ~ 3. The answer to said Petition, filed by the de• 
rendant, Raphael A. Casilear, on the 15th day of 
August, 1934. 
4. The replication of the complainant to the answer of 
the defendant, presented to the Court and indorsed by him, 
on the 2nd day of January, 1935. 
· 5. The decree entered by the Circuit Court ·of Fairfax 
County, Virginia, on the 30th day of October, 1935. 
Dated this the 30th day of October, 1935. 
JOSEPHINE D. CASILEAR, 
By Counsel. 
CLARENCE R. AHALT, 
JOHN LOCKE GREEN, 
· Counsel for Complainant. 
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Legal service accepted in behalf of defendant: 
. WILLIA].!£ C. GLOTH, 
Counsel for Defendant. 
page 19 ~ In the Circuit Court of Fairfax County, Virginia. 
STIPULATION OF COUNSEL. 
In the Chancery cause of Josephine D. Casilear wherein 
she is the complainant and Raphael A. Casilear is the de-
fendant, pending in the Circuit Court of Fairfax County, 
Virginia, it is agreed that ·the following papers shall com-
prise all of the record to be presented to the Supreme Court 
of Appeals of Virginia, along with a petition for an appeal 
to said Court : 
1. The Petition of Complainant, :filed on the 18th day of 
,July, 1934, in the Clerk's Office of the Circuit Court of Fair-
fax County, Virginia. . 
2. The decree entered by the Circuit Court of Fairfax 
County, Virginia, at its November Term of 1917, a copy of 
which is indorsed by counsel as being a part of the petition 
of the said complainant. 
3. The answer to said Petition, :filed by the defendant, 
Raphael A. Casilear on the 15th day of August, 1934. 
4. The replication of the Complainant to the said answer, 
which replication was presented to and indorsed by the Court 
on the 2nd day of January, 1935. 
5. The decree entered by the Circuit Court of Fairfax 
County, Virginia, on the 30th day of October, 1935. 
Given under our hands this the 30th day of October, 1935. 
C. R. A.HALT and 
JOHN LOCKE GREEN, 
Attorneys for Complainant. 
WILLIAM C. GLOTH, 
Attorney for Defendant. 
page 20 ~ In the Circuit Court of Fairfax County, Virginia. 
I, F. W. Richardson, Clerk of the Circuit Court of Fair-
fax County, Virginia, the same being a Court of record, do 
certify that the foregoing are true copies of the originals 
on :file in my office, and that they together, constitute all tbe 
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papers of record designated to be embraced in this transcript 
of the record, of Josephine D. Casilear v. Raphael A. Casilear 
by Clarence R. Ahalt and John· Locke Green, attorneys for 
Josephine D. Casilear, and William C. Gloth, attorney for 
Raphael A. Casilear. . . . . · 
I do further certify that notice was given of the applica-
tion for the transcript of the record. 
Given under my hand this the 6th day of December, 1935. 
't 
F~ W. RICHARDSON, 
Clerk of the Circuit . Court of Fair-
fax County, Virginia. 
A Copy-Teste : 
M. B. WATTS, Clerk. 
INDEX 
Page 
Petition for Appeal . . . . ............... : . . . . . . . . . . . . . . 1 
Record ............................................. 10 
Petition for Alimony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 
Decree, November 19, 1917,-Awarding Divorce ........ 13 
Answer of Raphael A. Casilear ....................... 14 
)\!lotion to Strike Portion of Defendant's Answer. . . . . . . . 17 
Decree, October 30, 1935,-Appealed from ............. 19 
Stipulation of Counsel ............................... 21 
Clerk's Certificate . . . . ..................... ·. . . . . . . . . . 21 
